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Before: Judge W eisheryer

These cases, corsoldated for heariry, are before n e based upon Petitions for A ssessn ent
of Civil Pere kty filed by the Secretary (Petitioner) a lleg iy vioktions by Enlow Fork M iniry
Con pary (Respordent) of 30 CFR. " 75360(b)(1), 30 CFR. " 75360(b)(c), ard 30
CFR. " 75400. Pursiarnt to rotice, the cases were heard N Seuberwville, Ohio on Jaruary
0,1Mand 12,1995 Respordent filed a Post Hearing Brief on March 28, 1995.

Petitioner filed Proposed Firdinys of Fact ard a Men orardun of Law on March 29, 1995.

Findirgs of Fact ard D isau ssion

1 Crtation No. 3659960 ard Order No. 3660021 (D ock et No. PENN 94-400).

A. Introdu ction

1 Testm ony of the Bspector

On Noven ber 15, 1993, M SHA Irspector Joseph M elvin Hardy irspected the B 3
Lonywa Il Sction of the Enlav Fork M ine. The sectionS ta il drive, corsisting of a gear box
fluid coupler and an ekectric n otor, was located at the taikate. The tail drive was covered on
top ard ako at the end farthest away fron the headgate, ard at the side next to the pan lire.



The side closest the taikate ard the erd rext to the shiells were rot covered. A fter each
pass of the lorywa ll shear, the shiekls were n oved forward one at a tin e.

Hardy mdicted that approxim ately 905 an ., he observed anacain u ktion of float
coal dust arourd the kgs of the shiells, all the fht surfaces of the shields, ard on the
dirgoral en niscates of shields nun bered 148-152, which were the shiells closest to the taikate.

Hardy described coa b dust that was bbde in alor, and "very dry to the touch" (Tr. 34) on
the electria I boxes arnd cortrol units of shiekds run bered 148-152. He said that the am ourt
of coa I dust was m ore than nom a lly seen on ingections.

Hardy indicated that he abo saw loose coa I scattered arourd the shiells, and on the

gear ase of the fb id coupler, ard the drive n otor. He abo said that there were "heavy
acaun u ktions' (Tr. 25) of float coa l dust, hydrau lic oil ard coa I, packed Inard arourd the
gear ase ard surroirdiny areas. Hardy described the coalas saturated with hydrau lic gear oil
Hardy said that there was no evidence of water n ixed with the oil. He s that the n ateril
was loose on the top but packed at the botton . Hardy sam that 90 percert of the housiny of
the fuel coupler was covered with float dust ard oil, ard 95 percent of the ertire gear box was
covered with float dust ard oil. He said that there was anacan u ktion of hydrau lic oil
urder the n otor fliid coupler ard gear box He estim ated that the area of the acaun u htion
was 4 feet by 10-15 feet. Hardy a ko observed rags saturated with oil over the top of the fli i
coupler. He ako indicted that there was coal packed on the floor to a heyht of 2 1 2 feet.
Hardy said that the hydrau lic oil 5 con bustible. A ccordiry to Hardy, the coa |l beirg n ined
was part of the Pittsburgh Sean , which he described as beiry highly vioktile.

Hardy issied a section 104(d)(2) order alleging a vioktion of 30 CFR " 75400
which provides, as pertirent, as follows:"Coa l dust incudiry float coa I dust deposited on
rock dusted surfaces, loose coa I, ard other con bustible n atere k, shall be cleared up arnd rot be
pem itted to acain u bte INnactive work Irgs . . . .

A preshift exan mation of the area was perforn ed at 506 an . on Noven ber 15, but
rone of the cond itions testified to by Hardy were roted or reported. In this conrection, Hardy
issued a section 104(d)( D) citation alkyiry that anadequate exan iation had rot been
perfom ed in vioktion of 30 CFR. " 75360(b)(3).

2. Testm ony of Respordent® W itresses

Tm othy C. Ferrell, 2 shield-n anwho worked the day shift on Noven ber 15, testified
that there wasa rnom alan ount of dust on the drive, ard a rnom alacan u ktion of loose coa |
between the lkys of the shiekds. He indicited that there was oil on the toes of the kst three
shields. He said that at about 830 an ., he hosed the top of the tail drive, ard urder the tail
drive, ard shiels rum bered 148-152. He said that there was a filh of oil that exterded
severa I inches arou nd the torque corverter breather which he washed down.



Ferrell idicted that he did rot rotice any oily rags wedged on top of the hydrau lic
coupler, or arywhere arourd the tailpiece. He said that after he washed the various pieces of
equ ipn ent, he did rot see any dust or oil on top of the hou siry .

Ferrell indiated that when the cover was ren oved fron the drive unit, he observed
coalard rock packed on the face and taibate end of the gear box He said that the n aterinl
was "n ostly rock" (Tr.326). He said the naterial was wet, but rot oil soaked.

He indiated that ro n inirg took phkce between the tm e he finished washiry the
equipn ent at 830 an ., ard 900 an .

Tm Keen, RespordentS Sifety brspector, was with Hardy on Noven ber 15. He noted
oil on top of water acain u ktions between the toes of the shiells, ard a filh of oil on the gear
ase and torque corwverter. K een observed son e dust in the rear of shiekls nun bered 148-152
between their kys. He said that he ssw rock dust on the lken niscates, but ro coa I du st.

Keen indicted that he did rot corsider arny of the oil or coa I that he observed to be a
hazard. He indicted that he cou d rot reca ll seeiry arny oil s;aked rags. He said that when
the cover of the tail drive was ren oved, he saw son e coal, ard a lot of rock dust between the
face phte ard the erd phte. He said that the materia | looked wet, but he did rot hard ke it.

He did rot corsider that any of the corditions observed preserted ary fire or exp losion
hazard. He indicted that Hardy had pointed out float coal dust n ixed with oil inthe gear
ase.

Willen K. Sewart, was the longwa ll n a intere nce coord imetor on Noven ber 15. In
essence, he idicited that he did rot see the corditions observed by Hardy.

B. D s ssion

1 Vioktion of 30 CFR. " 75400

1 rote the conflid In the testin ony between Hardy arnd RespordentS w itresses who were
presert inthe area in question at the tim e of the irspection on Noven ber 15, rejard iy the
exisence of the corditions testified to by Hardy. 1 observed HardyS testim ony ard fourd hm
to be a credible witress. There IS no evidence In the record of ary m proper n otive on the
part of Hardy. (See, Texas Idustry, Inc, 2 FM SHRC 235 February 1990 (Judge M ellick).

b portartly, Hardy§ testim ony finds support In rotes taken by hin corten porareously with the
inspection (G2><3). In contrast, the testm ony of Respordents ™w itresses as to cord itions
observed on the day shift Noven ber 15, was based upon their recollection of cond itions they
observed n ore thana year prior to their testim ony. None of Respordent w itresses "proffered
ary corten poraneous written rotes to support their testin ony.* For these reasors, 1 acoept

1Sction Foren an W illan  Youry prepared a staten ent on Noven ber 16, 1993, settiry
forth his actions rekting to the clkaniry of the area In the n_kdnpht shift Noven ber 15. [k does
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HardyS testim ony ard find that on 9900 an ., Noven ber 15, there existed acain u ktions of cx |
dust, loose coa I, ard oil, that had rot been cleared up. Bthus find that Respordent viok ted
Section 75400, uupra.

2. Vioktion of 30 CFR. " 75360

In essence, Hardy opired that it definitely took n ore thana shift for the n ateri I to
have becon e padced on the gear box. He further indicted that the oil urder the floor of the
gear case was very obvious, ard cou i be seen without bending down. Hardy said that the col
n ed with the oil on the drive n otor was visible fron the wakway. A ccordiny to Hardy,
loose coa I, dust, ard oil were visible when he first ertered the area at issue, ard he did ot
have to It anythirng, or bend down to observe these corditions. He reasored that these
corditions wou Kl had been observed, reported, ard roted in the preshift exan iration four hours
prior to the tm e the corditions were cited.

Willen W. Youry, worked the n idnight to 800 an . shift on Noven ber 15, 1993.

He indiated that he started his preshift exan ration at the taikate at 500 an ., ard observed
a filh of oil on the toes of shiekls nun bered 148-152. He indiated that he di rot see ary
float coa I dust or loose coa I between the shiekls on the ken niscates. Nor did he see ary hyer
of float coal inthat area. A ccordiry to Youry, he did rot see arny acaun u ktion of ol smked
coal inard arourd the tailpiece, ard did rot see n ateri I behind the gear box He indicted
that he did rot see ary oil soaked rags. He indicted that he did rot corsider "the cord itions
aroird the tailpiece to be hazardous' (Tr. 236). He ako opired it does rot take n ore than
one shift for packed coal to be created.

A ccordiny to Youry, at 330 an ., on Noven ber 15, he ckared the Ight filh of oil
that he had observed on the n otor drive ard gear box with a "deyreaser’, (Tr.206) ard he
a ko hosed off the n otor, tersionirny unit, ard gear box. Ina written staten ent prepared by
Youry on Noven ber 16, he indiated that at 245 an ., on Noven ber 15, he had irstructed a
shield-m an, Terry Pozun , to wash the oil fih off the "toes of shiekls at the taikate ard
tathate drive area”. Both Posun ard Rayn ond L. Touvell, arother shield-n an, who work ed
prin arily at the headgate, testified to havirny washed shiells run bered 148-152 ard the tail
drive, at variaus tm es durirg the night. Touvell idicited that the kst tm e he was at the
tatate, he did ot see ary hydrau lic fliid coveriny the floor, ard did rot see dry float dust
coveriny the shield phtes or the ken niscates. He ako indiated that there was no coa I dust
bhd in wlor and hydrau lic oil on the gear case, fliid coupler or drive n otor. He stated that
he abko did ot observe hydrau lic oil on the cover of the drive box, ard did rot rotice
nateril packed inthe rear of the gear case.

rot set forth inarny deta il the corditiors observed by hm on the shift, with the exception of s e
oil on the botton n ixed with water, ard "oil fih " on the toes of shiels.



1 find Youry § testim ony credible, based uponn y observations of his den earor, that he
did perforn a preshift exan retion at approxm ately 500 an ., inthe area In question on
Noven ber 15. In essence, Hardy opired that the corditions that he observed had existed four
hours prior at the preshift exan iretion, because the packed acan u ktions definitely had ot
ocal rred In one shift. However, he did not ebborate upon the basis for this concluision. Cal
dust s produced inthe areas in question by the nom al longwa ll n NNy process. The section
cortirued to produce coa I subsequent to the preshift exan iretion, but there is no docun entary
evidence or eyew itress testim ony of the nun ber of passes n ade by the shear between the
preshift exan mation, ard 900 an ., when the area was cited by Hardy. Touvell indic ted
that In genera I the shear n akes six passes over a three hour period, ard Youry estmm ated that
the shear had n ade six passes between 500 an ., ard the end of the shift. The record does
rot corvincin ly establish when the acain u ktions of oil observed by Hardy ocarred. Both
the gear case and tersionirg unit are equ ipped with oil breathers which are desyred to expel
oil if pressire buikds up Inthese iten s. Ol an be expelled when the equ ipn ent Is started
ard stopped. W illen K. Sewart, the borgwa ll n a intera nce coord iretor, opired that if the
bek "is shuttirg off ard on, you cou ll have asnuch asa gallon (of oil) on top of the u nit"
(Tr. 3610).

Bised on this record, B conclide that it has not been established that it was n ore
lkely than rot that the acain u Btions observed by Hardy were in exigence at the tm e of
Youry S preshift exan iretion. Bthus find that it has not been established that Youry S
exan iretion was irmdequate. Ithus find that it has not been esablshed that Respordent
viokted Sction 75.360(b), sipra.

3. Unwarmrnabk Rilire

A ccordiny to Hardy, in essence, the cord itions that he observed were obvious ard easily
seen w ithout even berdiny down. For the reason set forth above, 1'have conchided that these
cord itions were rot In existence at the tm e of the preshift exan wretion. Hardy indicted that
he did ot see anyore clkaniny the acain u ktions when he n ade his irspection. On the other
hard, Ferrell, who testified Bter onat the heariry, stated that when Hardy arrived at the
tailpiece, "1 believe I had a shovel ard was cleanirny the loose coal out fron urderreath the
drive n otor" (Tr. 321). Hardy, who testified on rebuttal, did rot cortrad ict this testm ony of
Ferrell.

Hardy indicted that, prior to the issuance of the citation ard order at issue, he had
discussed preshift procedures with various naragen ent office k. Inthe sn e conrection,
M SHA Sipervisory Irspector Robert W. Newhou se, testified that on October 7, 1993, he
discussed with maragen ent the basic elen ents of a preshift exan iretion, arnd the proper cou rse
of action to be taken when it 1s detern ired that a hazard exists. He said they ako had a
discussion about what corstitutes a hazard. Newhouse stated that in the first quarter of 1993,
he discussed with M ine Margen ent the need to clkeanacain u ktions.



Hardy idicted that on October 7, 1993, he n et with n ire n aragen ent. He tok
then that he was not satisfied with the clearup inclidiny the areas in question.

1do not find this testm ony not probative of the deyree of RespordentS ney ligence In
allowiry the specificn aterin b at issie to have acaun u kted. W ithin this context, 1 find that
the level of RespordentS was ordirery, ard did rot reach the level of aggravated corduct.
(Se, B ery M inig Corp., 9 FM SHRC 1997, 2203-2204 (1987). Ithus find that the
vioktion fourd, herein, was not the resu kk of Respordents urwarrantable failire.

4. Sgnifiarnt ard Sbstarti |l

A "synifiant and substanti I' vioktion is described in section 104(d)( 1) of the M ire
Act asa vioktion "of sich mture as coi bl synifiantly ard substarntie lly cortribu te to the
ause ard effect of a coal or other n ire safety or hea kh hazard” 30 CFR. " 814(d)(1). A
vioktion 1s properly desyrated sinificant arnd substartia 1 "if, based upon the partial br facts
surrou rd iy the vioktion there exists @ reasoreble lkelihood that the hazard cortributed to
will reu it inan inury or illress of a reasorebly serious mture’ Cen ent D ivision, Natiors |
Gypsin Co., 3 FM SHRC 822, 825 (A pril 1981).

Ih Mathies Coal Co., 6 FM SHRC 1, 3-4 (Jaruary 1984), the Con n ission exphired its
inerpretation of the tem "synifiant ard substarnti I' as follows:

In order to establish that a vioktion of a n ardatory safety stardard is
synificant and substarnti I urder Nationa | Gypsin the Secretary of Labor n ust
prove: (1) the urderlyiry vioktion of a n ardatory safety stardard; (2) a
discrete safety hazard--that is,a n easire of daryer to safety- cortributed to by
the vioktion; (3) a reasorable lkelihood that the hazard cortributed to will
res lt inaninury, arnd (4) a reasoreble lkelihood that the injury in question
will be of a reasorably serious rature.

Ih United Sates Seel M ining Con parny, Ihc., 7 FM SHRC 105, 119, the Con n ission
stated further as follows:

We have expbired firther that the third elen ent of the M athies fom u kb
"requ ires that the Secretary establish a reasorable lkelihood that the hazard
cortributed to will rexi k Inanevert INnwhich there san inmury. US Seel
M ining Co., 6 FM SHRC 1834, 1836 (August 1984). We have en phasized
that, In accordance with the Bryuage of section 104(d)( 1), it is the cortribu tion
of a vioktion to the cause ard effect of a hazard that n ust be synifiant and
sibstartiel. US Seel M ining Con pary, Inc, 6 FM SHRC 1866, 1868 (August
1984); US Seel M inirg Con pary, bnc, 6 FM SHRC 1573, 1574-75 (Ju ly
1984).




The critia I elen ent for ar lysis is whether the evidence estab lishes that there was a
reasoreb ke lkelihood of an injury producirg evert, ie, a fire or explosion contributed to by the
vioktion of Sction 75400, supra. A ccordiry to Hardy, the nateri k that had acoun u kted
were con bustible. A ko, he noted the presence of 1 nition sources inch ding the bearings on
the drive shaft ard gear ase, ard a 4160 vok drive n otor conrected to the drive case.
However, the record does rot establish that the physia I cord ition of these or other poterti |
g nition sources wou K have n ade the evert of iy nition reasorebly lkely to have ocou rred.

The n ire does liberate n ethare. However, there i1s No evidence that n ethare was presert In
anexplosive rane. Nor is there evidence that liberation of n ethare In explosive
concentrations was reasorebly likely to have ocaurred. A ccordiny to Hardy, there were rags
over the top of the fL i coupler ard dry coal dust on electrica | boxes. A kthough these

cond itions contribu ted to the possibility of an K nition, there s irsl fficient evidence to
conclide that such anevert was reasorably likely to have occirred. Hardy irdicted that the
gear box was very hot to touch ard he cou bl rot keep his hard on it. There & no evidence of
the specific ten perature of the gear case, especi lly in rektion to the fhsh poirt and

autol nition ten perature of the oik at isue. Hardy opired that because the acaun u htions on
the gear box were pac ed, the cooliny effect of a ir passingy over the gear box wou b be

n peded. He conclided that it was reasorebly lkely that the ten perature of the gear box
wou K reach the fhsh poirt of the oil isie of 325 degrees, ard reach the autoy nition

ten perature of 650 dejrees. However, he did rot provide arny basis for these conch siors.

Sewart idicated that the gear box is cooled interre lly by water, ard that this cooliry
systen rurs corstartly. He ako indicted that he takes the ten perature of the gear box, ard
he has never seen it reg ister a ten perature of n ore than 197 deyrees Fahremeitt.

W ithin the cortext of the above evidence, I fird that it has not been established that a
fire or ignition was reasorably lkely to have occurred as a corsequence of the acain u btion of
nateri b noted by Hardy. Bthus find that it has not been esablished that the vioktion was
synifiant and substarntia | (See, Mathies, sipra; US Seel, sipn).

Taking into account the am ou nt of the acain u ktions faurd by Hardy, ard the presence
of shiell-n en regu brly work ing inthe area, 1find that shou bl a fire or explosion have
ocal rred, these persors cou b have suffered serious inuries. 1thus find that the gravity of
vioktion was rektively high. 1find that a pera lty of £,000 1is appropriate.

L Sction 104(d)(1) Order No. 3660375
(Docket No. PENN 94-400) and Section 104(3)
Citation No. 3660374, (Dock et No. PENN 94-259).

A. Petitioner§ Evidence

In rom a I operations in the 2N bek ertry, a scoop dun ps coa | on the feeder unit. Coal
is then trarsported to the crusher where is crushed. The coal then isn oved to the tailpiece



ard trarsported ard dun ped on the B-6 belt. Inall these processes fire coa l s created which
fa Ik on the bek structures ard the floor.

On Decen ber 8, 1993, Joseph F. Reld, an M SHA Irspector, irspected the 2N bek

feeder outby to the B6 belt. He indicited that startiry at the bek feeder, ard exterdirny 200
feet outby, there was anacaun u btion of dry bbc coaldust. Reld indicted that there was
dry loose coa l on the n ine floor, ard very dry, fire, bbhc float coa l dust that was onard
aroird the bek feeder unit. He described a pile of fire float coa I dust on the floor that
neaured 4 feet by 16 feet, ard 5 inches deep. Reild ako observed a pyran 1 shaped pile of
coa I dust that, at the deepest poirt, was 18 inches deep, ard was 2 feet bory, ard 3 feet wide.
He said that the edge of this pile was urder the bek, ard was 6 indhes ren oved fron the bek.
Reid ako observed coa l dust on the cross n en bers of the belk. He s these acain u Btions
were bhd ard very dry. A ccordirny to Reud, there was coa I dust on the belkt structure that
varied between an eghth of an indh to 2 inches deep. On direct exan irtion he term ed son e
of these n aterin b float coa l dust, but on cross exan nation indicated that the n ateria kb were a
n dure of float coalard coal dust. Reid mdiated that he touched all the areas that he cited
and that rone of the cited areas were wet "to n y recollection'. (Tr. 673). He ako indicted
that he exan ined the preshift exan irerS records which indicted that a preshift exan iation
was n ade of the area In question between San . ard 7 an ., on Decen ber 8, ard o hazards
were roted.

Reu isied anorder allkegirg a vioktion of Section 75400 supra, ard a citation
allkgiry a vioktion of 30 CFR. " 75360(b)( 1.

B. Respordent § Evidence

Doall E Watson, a safety supervisor, was with Reid durirg the irspection. Watson
testified that he did rot fird arny acan u Btion of dust on the crossn en bers ard bed-ra il of
the bek structure that Reid warted cleared. He indiated that Reid ako warted an 18- inth
pile of float coal dust clkeared. Watson testified that the naterial was fine cml. He i that
only the top was dry, but the botton was wet. He indicited that he did rot observe ary float
dust in the ertry that was "distindively" bbkd In wbr. (Tr. 605).

Robert K . Price, the section foren an who was presert on Decen ber 8, noted the
presence of loose coa I In front of the feeder, uder the feeder, ard behind the tail rolker.
A ccordiny to Price, he sid he did rot see arny hazardous float dust on the bek. He ako
indicted that he did rot see arny dust that was bkc . He describe the ertry as beiny off
white. Price was asked to describe the thid ness of the float dust on top of the feeder. He
said "there was just lke a haze goiry across tt" (Tr. 625). He indicted that he cou i see the
white color of the feeder through the "haze". He said that in order to abate the vioktion the
float dust on the feeder was hosed off, "ard the rest of the st ff was brooned . . . wiped
off or hit with a broon real quick" (Tr. 624).



Howard A .M cDaniel, was the bek foren an on the shift at isue. He indicted that the
bek had been rock dusted on Noven ber 17. He described the area as beiry offwhite.
A ccording to M cDaniel, the botton of the ertry cortained rock dust to a depth of 2 to
4 indhes. He xaid that there were only 4 or 5 shovelfu k of n ateria I presert behind the
tailpiece. M cDaniel aid that he did rot see ary float dust that was dark in clor. He s id
that he waked the tight side, ard did rot see ary bhd naterel. He sid that it took about
10 nirutes to clkanup the spilkge n aterel on the wak side.

C. Dkt ssion

1 Vioktion of 30 CFR. " 75400

I find the testm ony of RespordentS witresses irsu fficient to cortrad id the testm ony of
Reu that there wasa pile of coal dust, 2 feet by 3 feet, approxm ately
18 inches deep? and arother pike on the floor 4 feet by 16 feet, 5 inches deep, ard other
acaun u ktions, 200 feet outhy the tail on the belt structure. Bthus find that Respordent
viokted Sction 75400, sipra.

2. Vioktion of 30 CFR. " 75.360(b)(1)

W atson testified that he was stardiry with Reid "side by-sie' (Tr. 588) when the hitter
exan mred the pyran id-shaped pile he cited. Watson idicited that Red did rot n easi re the pile.
Watson was asked whether Reid cou i have taken various n easuren ents ard rot have been
observed by him . Watson reporded by statiry that by Reid "was rever out of n y sght that day".
(Tr.611). K was elicited fron Watson that at ore poirt durirg the irspection he kft Reid §
presene In order to get the foren an, Robert Price. In resporse Watson testified that he did rot
go very far.

Bised onny obervation of his den earor, 1 find Reid § testm ony credible regarding the
varials n easuren ent, he took of the cited acain u ktions. 1find that the testm ony of Watson is
irsu fficient to rebutt Rewd S testm ony as to n easuren ents actua lly taken by hm .



Esserti lly, Rew opired that an 18 inch pile of coa l dust takes 1to 2 shifts to
acaun u bte, but he did ot provide ary basis for this opinion. He further opired that the the
acaun u ktions ocal rred over n ore than Lshift because (1) the materi bk that had acan u kted
iInvarious areas were very bkd, (2) there were "heavy" (Tr. 474) acaun u htions on the floor,
and bek structures, and (3) there was dust on the electric box, ard on ard around the feeder.
He ako indicited that the float dust on the bek structures ard the side of the feeder unit "was
very visibke a ll the way to the B6 trarsfer ares.
(Tr. 464). Ihessence, 1t 15 PetitionerS position that these cord itions existed at the tm e of
the preshift exan imetion, ard shou b have been roted by the preshift exan irer. There 15 No
conclusive evidence as to how lory the corditions noted by Reild had existed. Rex opired
that it took m ore than one shift for the n aterie b to have acain u kted, but did rot provide
ary basis for his opinion. In the san e fashion, Watson opired that he did rot thirk that the
cord itions were presert "very bong" (Tr. 589). He said "k cou K have been one shuttle car. k
cou K have been two shuttle cars' (Tr. 589). However, he did rot provide arny basis for that
opinion. Price estin ated that the cord itions had been In existence for 1to 2 hours, but did
ot provide arny basis for that opinion.

Weaver was asked whether he ssw ary float coa I dust that was bka in cwlor. He
staited that he did rot rotice any that was "clear bhd" (Tr. 534). Weaver stated that he
cou K rot reca ll seeiry "bbkck acaun u btions' (Tr. 548) on the bek structures, but that there
nay have beenareas that were gray. He was asked whether the crossn en bers of the bek
structure had "a dark deposit' onthen (Tr. 546),ard he arswered that there n ay have been
son e gray nateria I deposited. W eaver stated that he did ot see any of the cond itions noted
by Reid, ard did rot feel that there were ary hazards presert.

Due to the extert of the acaun u ktions observed by Rew, Iconchide that &t isn ore
lkely than rot that at kast son e of then , In the condition doserved by Rewd, had exised
4 hours earlier during the preshift exan iration. Since these acain u ktions were rot reported,
I find that preshift exan mation was not adequate, ard hence that Respordent did viokte
Section 75.360(b)( 1D, supr.

3. Unwarmrnabk Rilire

A ccordiny to Reud, he had previously issued a citation, allegiry a vioktion of Sction
75400 supra, arnd at that tm e had discussions with maregen ent concerniny the hazards of
ot recording an exan iretion, ard the necessity to clkean the belkts. 1accept Reids testm ony
that the n ateri | on the bek structure, ard kft side of the feeder unit was visible all the way
to B6. 1find that Respordentd cordu ct corstituted n ore than ordire ry rey liyence, and
reached the level of aggravated corduct. A ccordirg ly, 1 find that it has been established that
the vioktion herein ress ked fron Respordent3 urwarrantable iilire. (Se B ery, sipn).

4. Synifiarnt ard Sbstarti |l
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A ccordiny to Reud, the nateril that had piled up to 18 inches adjacert to the bek
cou K, with cortinued operation, contirue to grow, ard then con e In contact with the rollers.
This cortact coi K produ ce friction. However, Watson indicted that bek naterial used as a
quard separated the acaunm u bted coal dust fron the rollers. Reud, onrebuttal, did ot
specifia lly rebut the positive testim ony of Watson. Reild indiated on rebuttal that this
guard wou d rot have protected the fire coa | fron cortacting the tail roller. His exphration
is as follows:

Q. S where you have this 18- indh pile located, wou K the guard that is
enclosd inblie have protected that 18- inch pile fron cortactiry the ta il roller?

A. Mo
Q.  Why is that?

A. Well, it was at the outby right sie of the rubber guardirg, which it only
exterded--

Q. What only exterded?

A. The nibber guarding only exterded to that poirt. This pile, which fran
previous testim ony I heard, these piles rom a lly ocal r on both sies.

Q. When you say the guarding only exterds to "that poirt,” what poirt are
you referriny to?

A. W here the pile of coa I was.

Q. S are you sayiny that the rubber guardiny is exterded to the poirt where the
pile of cmlwasand did not exterd behirnd the pile of c:a P

A. No- - yes.

Ms. Henry: ES confisiry.

Judge Weisberger: The W itress™testin ony is not clear. DonT kad hin .
Ms. Henry: Yes, you Te right.

BY M S HENRY :

Q. W here this rubber guardirg was, the point where this pile of coa | fines
was, where was it in rebtionship to the rubber guardirg?

11



A. k wasa Iitthe past the end, the right end of the nubber quardiny.

Q. S when you say it was "a litthe past' the right end of the rnubber
quardiry, was there rubber guarding behird this coa I pike?

A. No. (Tr. 672-673).
I find that this testim ony i1s unclear ard a ot be relied 1 pon.

There is no evidence of arny frozen rollers. Nor is there any evidence that the belkt was
rot a lyred properly, ard was rubbirg the vertia I stru ctu res of the bek. Nor s there ary
evidence that arny float coa I dust was in suspersion. A khough the existence of frozen rollers,
hot rollers, and friction cused by the bek rubbiry agairst the support ks are a ll possibke, 1
find that it has not been established that such cordtions were reasorebly likely to have
ocairred. Bthus find that it has not been established that there was a reasorable Ik elihood of
an inury producirng evert, ie., a fire or explosion ocal rriny as a corsequ ence of the
acaun u ktion of coa l herein.  Dthus find that it has not been esablshed that the vioktion
was sgnifiant and substantim 1 (Se, Mathies, sipn;

US Seel suipn).

1L Pera ky

I find that since it was possiblke that asa resu kt of the vioktions a fire or exp losion
cou K have ocaurred that the vioktions were of a high level of gravity. 1find that a pera ky
of $500 s appropriate for Citation No. 3660374 ard that a pera bty of $5000 is appropriate
for Order No. 3660375.

V. Ouner

k s hereby ORDERED that Citation No. 3569960 be disn issed. Kk s FURTHER
ORDERBD that Order No. 3660021 be an ended to indicte a vioktion that was not
synificant and substarnti I and rot the resu k of RespordentS urwarrartable fiibire. Kk i
further ORDERED that Citation No. 3660374 ard Order No. 3660375 be an ended to
reflect the fact that the vioktions cited were rot synifiant ard substarntie . Kk s further
ORDERED that Respordent pay a total civil pera ky of $7,500 within 30 days of this
decision.

Avran W eisberyer
Adn instrative Law Judge
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D istribu tion:

Linda M. Henry, Exy., Office of the Slicitor, U.S. Departn ent of Labor, 3535 M arket Sreet,
Roon 14480, Gateway Biildiry, Phikdelbhi, PA 19104 (Certified Mail)

Eliabeth S Chan berlin, Esg., Corsol Irc., Corsol Phza, 1800 Washirgton Road, Pittsbu rgh,
PA 152411421 (Certified Mail)

Inl
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